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(1) Current inability. A plan is cur-
rently unable to pay benefits if it fails 
to provide any participant or bene-
ficiary the full benefits to which the 
person is entitled under the terms of 
the plan, at the time the benefit is due 
and in the form in which it is due. A 
plan shall not be treated as being cur-
rently unable to pay benefits if its fail-
ure to pay is caused solely by the need 
to verify the person’s eligibility for 
benefits; the inability to locate the 
person; or any other administrative 
delay if the delay is for less than the 
shorter of two months or two full ben-
efit payment periods. 

(2) Projected inability. A plan is pro-
jected to be unable to pay benefits 
when, as of the last day of any quarter 
of a plan year, the plan’s ‘‘liquid as-
sets’’ are less than two times the 
amount of the ‘‘disbursements from the 
plan’’ for such quarter. Liquid assets 
and disbursements from the plan have 
the same meaning as under section 
302(e)(5)(E) of ERISA and section 
412(m)(5)(E) of the Code. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The date of any current inability 
and the amount of benefit payments 
not made; 

(2) The next date on which the plan is 
expected to be unable to pay benefits, 
the amount of the projected shortfall, 
and the number of plan participants 
and beneficiaries expected to be af-
fected by the inability to pay benefits; 

(3) For a projected inability described 
in paragraph (a)(2), the amount of the 
plan’s liquid assets at the end of the 
quarter, and the amount of its dis-
bursements for the quarter; and 

(4) The name, address, and phone 
number of the trustee of the plan (and 
of any custodian). 

(c) Waivers. Notice is waived unless 
the reportable event occurs during a 
plan year for which the plan is de-
scribed in section 302(d)(6)(A) of ERISA 
or section 412(l)(6)(A) of the Code. 

§ 4043.27 Distribution to a substantial 
owner. 

(a) Reportable event. A reportable 
event occurs for a plan when— 

(1) There is a distribution to a sub-
stantial owner of a contributing spon-
sor of the plan; 

(2) The total of all distributions made 
to the substantial owner within the 
one-year period ending with the date of 
such distribution exceeds $10,000; 

(3) The distribution is not made by 
reason of the substantial owner’s 
death; and 

(4) Immediately after the distribu-
tion, the plan has nonforfeitable bene-
fits (as provided in § 4022.5) that are not 
funded. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The name, address and telephone 
number of the substantial owner re-
ceiving the distribution(s); and 

(2) The amount, form, and date of 
each distribution. 

(c) Waivers—(1) Distribution up to sec-
tion 415 limit. Notice is waived if the 
total of all distributions made to the 
substantial owner within the one-year 
period ending with the date of the dis-
tribution does not exceed the limita-
tion (as of the date the reportable 
event occurs) under section 415(b)(1)(A) 
of the Code (as adjusted in accordance 
with section 415(d)) when expressed as 
an annual benefit in the form of a 
straight life annuity to a participant 
beginning at Social Security retire-
ment age ($120,000 for calendar year 
1996). 

(2) Plan funding. Notice is waived if— 
(i) No variable rate premium. No vari-

able rate premium is required to be 
paid for the plan for the event year; 

(ii) No unfunded vested benefits. As of 
the testing date for the event year, the 
plan would have no unfunded vested 
benefits if unfunded vested benefits 
were determined in accordance with 
the assumptions and methodology in 
§ 4010.4(b)(2) of this chapter; or 

(iii) 80-percent funded. As of the test-
ing date for the event year, the fair 
market value of the plan’s assets is at 
least 80 percent of the plan’s vested 
benefits amount. 

(3) Distribution up to one percent of as-
sets. Notice is waived if the sum of the 
values of all distributions that are 
made to the substantial owner within 
the one-year period ending with the 
date of the distribution is one percent 
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or less of the end-of-year current value 
of the plan’s assets (as required to be 
reported on the plan’s Form 5500) for 
either of the two plan years imme-
diately preceding the event year. 

(d) Form 1 extension. The notice date 
is extended until 30 days after the 
plan’s variable rate premium filing due 
date for the event year, provided that a 
waiver under any of paragraphs (c)(2)(i) 
through (c)(2)(iii) of this section would 
apply if ‘‘the plan year preceding the 
event year’’ were substituted for ‘‘the 
event year.’’ 

(e) Determination rules—(1) Valuation 
of distribution. The value of a distribu-
tion under this section is the sum of— 

(i) The cash amounts actually re-
ceived by the substantial owner; 

(ii) The purchase price of any irrev-
ocable commitment; and 

(iii) The fair market value of any 
other assets distributed, determined as 
of the date of distribution to the sub-
stantial owner. 

(2) Date of substantial owner distribu-
tion. The date of distribution to a sub-
stantial owner of a cash distribution is 
the date it is received by the substan-
tial owner. The date of distribution to 
a substantial owner of an irrevocable 
commitment is the date on which the 
obligation to provide benefits passes 
from the plan to the insurer. The date 
of any other distribution to a substan-
tial owner is the date when the plan re-
linquishes control over the assets 
transferred directly or indirectly to the 
substantial owner. 

(3) Determination date. The determina-
tion of whether a participant is (or has 
been in the preceding 60 months) a sub-
stantial owner is made on the date 
when there has been a distribution that 
would be reportable under this section 
if made to a substantial owner. 

§ 4043.28 Plan merger, consolidation, 
or transfer. 

(a) Reportable event. A reportable 
event occurs when a plan merges, con-
solidates, or transfers its assets or li-
abilities under section 208 of ERISA or 
section 414(1) of the Code. 

(b) Waivers. Notice is waived for this 
event. However, notice may be required 
under § 4043.29 (for a controlled group 
change) or § 4043.32 (for a transfer of 
benefit liabilities). 

§ 4043.29 Change in contributing spon-
sor or controlled group. 

(a) Reportable event. A reportable 
event occurs for a plan when there is a 
transaction that results, or will result, 
in one or more persons ceasing to be 
members of the plan’s controlled 
group. For purposes of this section, the 
term ‘‘transaction’’ includes, but is not 
limited to, a legally binding agree-
ment, whether or not written, to trans-
fer ownership, an actual transfer of 
ownership, and an actual change in 
ownership that occurs as a matter of 
law or through the exercise or lapse of 
pre-existing rights. A transaction is 
not reportable if it will result solely in 
a reorganization involving a mere 
change in identity, form, or place of or-
ganization, however effected. 

(b) Initial information required. In ad-
dition to the information in § 4043.3(b), 
the notice shall include— 

(1) The name of each member of the 
plan’s old and new controlled groups 
and the member’s ownership relation-
ship to other members of those groups; 

(2) For each other plan maintained 
by any member of the plan’s old or new 
controlled group, identification of the 
plan and its contributing sponsor(s) by 
name and EIN/PN or EIN, as appro-
priate; and 

(3) A copy of the most recent audited 
(or if not available, unaudited) finan-
cial statements, and the most recent 
interim financial statements, of the 
plan’s contributing sponsor (both old 
and new, in the case of a change in the 
contributing sponsor) and any persons 
that will cease to be in the plan’s con-
trolled group. 

(c) Waivers—(1) De minimis 10-percent 
segment. Notice is waived if the person 
or persons that will cease to be mem-
bers of the plan’s controlled group rep-
resent a de minimis 10-percent segment 
of the plan’s old controlled group for 
the most recent fiscal year(s) ending on 
or before the date the reportable event 
occurs. 

(2) Foreign entity. Notice is waived if 
each person that will cease to be a 
member of the plan’s controlled group 
is a foreign entity other than a foreign 
parent. 

(3) Plan funding. Notice is waived if— 
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